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I EXECUTIVE SUMMARY 

 

The PCM has received two closely related Complaints alleging EBRD’s non-compliance 
with the 2008 Environmental and Social Policy (ESP) in respect of the Bank’s equity 
investment in Lydian International, due to the company’s proposed gold mining activities at 
Amulsar in Armenia.  The Eligibility Assessors have determined that neither Complaint is 
eligible for either a Problem-solving Initiative or a Compliance Review.   

Though it is not entirely clear whether either Complaint actually requests a Problem-solving 
Initiative, they have both been found ineligible for this option as any such initiative would be 
unlikely to resolve the dispute in question.  In addition, the Complaints relate to activities 
which do not form part of a Project in respect of which the Bank has provided a clear 
indication that it is interested in providing finance. 

Of more direct significance, both Complaints have been found ineligible for a Compliance 
Review as neither relates to activities which form part of a Project that has been approved by 
the Bank.  Both Complaints focus, not on the exploration and project preparation activities 
for which existing EBRD funding may currently be used, but on the potential environmental 
and social impacts of the company’s proposed gold mining activities, in respect of which 
environmental and social impact assessment is ongoing in close consultation with the Bank 
pursuant to the terms of its equity investment. 

The PCM Eligibility Assessors find that neither Complaint satisfies the PCM criteria 
for either a Problem-solving Initiative or a Compliance Review as set out under the 
Project Complaint Mechanism (PCM) Rules of Procedure (RPs).     
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II FACTUAL BACKGROUND 
 

1. On 29 July 2014, the PCM received a Complaint (Lydian  No. 1)1 from a range of 
stakeholders alleging non-compliance on the part of EBRD with its 2008 
Environmental and Social Policy (ESP) in relation to the Bank’s equity investment in 
Lydian International and the latter’s proposed gold mining activities at Amulsar in 
Armenia.  The Complaint was registered by the PCM Officer on 31 July 2014, 
pursuant to PCM RP 10, and posted on the PCM website, pursuant to PCM RP 13. 
Notification of registration was sent to the Complainants and Relevant Parties 
pursuant to PCM RP 12.  PCM Expert Owen McIntyre was appointed as an Eligibility 
Expert to conduct an Eligibility Assessment of the Complaint jointly with the PCM 
Officer, pursuant to PCM RP 17. 
    

2. Subsequently, on 29 October 2014, the PCM received a second, closely related 
Complaint (Lydian  No. 2)2 from the residents of the village of Gndevaz in Vayots 
Dzor, which concerns similar allegations of non-compliance with the relevant EBRD 
policy.  As this second Complaint raises no new grounds of alleged non-compliance, 
the Eligibility Assessors decided to examine both Complaints together for the 
purposes of this Eligibility Assessment.   
 

3. The Project consists of EBRD’s equity investment in Lydian International Ltd., a 
publicly quoted Jersey-based junior mineral exploration and development company, 
in a total amount to date of C$10.4 million.  The subscription agreements concluded 
between EBRD and Lydian International stipulate that the Bank’s funds may only be 
used for the purposes of mineral exploration and project preparation activities, and not 
for the purposes of bringing the Amulsar gold mine into production.  Each of the 
present Complaints allege the failure of the Bank to ensure that the potential 
environmental and social impacts of the proposed mining operations have been 
properly assessed and to ensure compliance with related requirements on public 
consultation.  Copies of both Complaints are attached.      

 

III STEPS TAKEN IN DETERMINING ELIGIBILITY 

4. The Eligibility Assessors have examined each Complaint to determine whether either 
satisfies the applicable eligibility criteria set out in the Project Complaint Mechanism 
Rules of Procedure (PCM RPs) for both a Problem-solving Initiative and a 
Compliance Review.  They reviewed the Responses received from Bank Management 
and the Client (Lydian International), as well as various Project documents produced 

                                                           
1 Complaint No. 2014/02: DIF Lydian (Amulsar Gold Mine), available at 
http://www.ebrd.com/downloads/integrity/amulsar_complaint.pdf  
2 Complaint No. 2014/03: DIF Lydian (Amulsar Gold Mine), available at 
http://www.ebrd.com/downloads/integrity/amulsar2_complaint.pdf  

http://www.ebrd.com/downloads/integrity/amulsar_complaint.pdf
http://www.ebrd.com/downloads/integrity/amulsar2_complaint.pdf
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by the Bank, including key documents detailing the contractual arrangements between 
EBRD and Lydian International.  In addition, on 18 September 2014 the Eligibility 
Assessors held meetings with EBRD Environmental and Sustainability Department 
staff and the Bank Operations Lead.  A site visit was not considered necessary for the 
purposes of this Eligibility Assessment. 
 
 

IV SUMMARY OF PARTIES’ POSITIONS 
 

Position of the Complaints  

5. In the Lydian  No. 1 Complaint, the Complainants begin by alleging that gold mining 
operations at Amulsar will result in violation of a range of provisions of Armenian 
law.  Those cited include Article 32 of the Constitution of the Republic of Armenia 
(RA), the RA Water Code, the RA Law on Environmental Impact Expertise, the RA 
Law on Lake Sevan, RA Government Decision N234 on uranium mining, the RA 
Mining Code, the RA Law on Flora, the RA Law on Fauna, and RA Government 
Decision N1064-N on designation of the town of Jermuk as a tourist centre.  In 
addition, the Complaint points out that EBRD must ‘[c]omply with the provisions of 
Aarhus Convention and to recognise public as a direct stakeholder, which should take 
part in decision-making process’.3   

      
6. The Lydian  No. 1 Complaint further alleges that the mining operations in question 

will lead to breach of a wide range of the Performance Requirements set out under 
EBRD’s 2008 Environmental and Social Policy (ESP),4 including: 
PR 3 – Resource Efficiency, Pollution Prevention and Control; 
PR 4 – Health and Safety; 
PR 5 – Land Acquisition, Involuntary Resettlement and Economic Displacement; 
PR 6 – Biodiversity Conservation and Sustainable Management of Living Natural 
Resources; 
PR 7 – Indigenous Peoples; 
PR 8 – Cultural Heritage; and 
PR 10 – Information Disclosure and Stakeholder Engagement. 
However, the text of the Complaint fails to elaborate in detail on the manner in which 
all of these Performance Requirements have been, or are likely to be, violated.  

 
7. Instead, the Lydian  No. 1 Complaint appears to focus on a single essential ground of 

alleged non-compliance, i.e. that of the (in)adequacy of the environmental and social 
appraisal carried out in accordance with PR 1 of the 2008 ESP.  Specifically, the 
Complaint alleges that the ‘[e]nvironmental impact assessment (EIA) report of 
Amulsar open-pit mining project’ (emphasis added) doesn’t take adequate account of:  

                                                           
3 Complaint No. 2014/02, at 2-4. 
4 Ibid., at 2. 
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- risks to water and soil;  
- legal restrictions relating to the protection of Lake Sevan  
- mitigation measures required to reduce radon concentration levels;  
- risks of radioactive contamination from uranium deposits in the area;  
- adequate information on risks to protected and / or endangered species of flora 

and fauna; 
- risks to the town of Jermuk as a tourism centre, health centre and source for 

bottled mineral water; and     
- risks presented by the tailings dump to be constructed in the vicinity of Gnedevaz 

Village. 
 

8. The Lydian  No. 1 Complaint also includes a vague reference to alleged intimidation 
of opponents of the Project5 and other charges which are not relevant to the PCM 
concerning inappropriate diplomatic lobbying and the use of funds on advertising 
promoting the Amulsar Project.6 However, it is quite clear that the Complainants are 
primarily concerned that ‘EBRD hasn’t conducted proper risk assessment’ and, 
accordingly, that ‘EBRD provided funding to Amulsar Project based on unreliable 
information about risks and economic benefits’.7  Closely related to the alleged 
inadequacy of environmental appraisal, the Complaint calls upon EBRD to ensure 
‘complete compliance of any implemented project to national legislation.8 

 
9. It is equally clear that, in raising their concerns about the “Project”, the Complainants 

have in mind the gold mining operations that may take place in the future at the 
Amulsar site, rather than the exploration and project preparation activities which 
characterise the present EBRD Project.  For example, the Lydian  No. 1 Complaint 
calls upon EBRD ‘to categorize project as A category’ and, further, to 

‘Recognize the whole territory of Armenia as project affected zone because of 
the project impact on the strategic water resources ensuring the living of all 
the Armenian population, as well as because of the threats to biodiversity and 
cultural heritage, the extinction of which will violate Armenian people’s right 
to development.’9           

Such concerns go beyond the activities envisaged under the present Project as set out 
by EBRD, which include ‘drilling and feasibility studies’10 and funding ‘to support its 
continued exploration, pre-development and permitting work in relation to the 
Amulsar mine in Armenia’.11 

 
10. Similarly, the Lydian  No. 2 Complaint, submitted by the residents of Gndevaz village 

in Vayots Dzor, where it is allegedly proposed that a heap leach facility should be 
                                                           
5 Ibid., at 4. 
6 Ibid., at 6. 
7 bid. 
8 Ibid. 
9 bid. 
10 DIF – Lydian (Amulsar Gold Mine), PSD 42182, 27 April 2012.   
11 DIF – Lydian (Amulsar Gold Mine), Amended PSD 42182, 13 August 2014. 
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constructed, alleges that ‘the true risks haven’t been assessed’ and, consequently, that 
the Client has ‘during the public hearings … misled the villagers of Gndevaz that the 
new project meets the international standards’.12  Therefore, this Complaint would 
again appear to allege a failure on the part of the Bank to ensure adequate project 
appraisal in accordance with PR 1 of the 2008 ESP.  For example, this Complaint 
demands that EBRD ‘should investigate’ the Project and should ‘take into account our 
opinions’.13  Clearly, adequate environmental and social appraisal would satisfy both 
demands.14  

 
11. Once again, the Lydian No. 2 Complaint focuses on the proposed future gold mining 

operations, rather than the exploration and project preparation activities to which 
Bank financing is currently limited.  For example, the Complainants express concern 
about ‘the threats from the opencast development of the gold mine and heap leaching 
facility’ and confirm that the subject of their Complaint is that of ‘the problem of 
Amulsar mine’.15   

 
Position of EBRD Management 
 

12. In response to the Lydian No. 1 Complaint, Bank Management contends that the 
Complaint ‘is related to future proposed activity of the Client, namely the 
development and production phase of a new mine, and not the current EBRD project 
to support the Company’s exploration activities.’16  Regarding the activities permitted 
under the current EBRD Project, Bank Management points out that EBRD has 
undertaken an environmental and social appraisal of each equity participation in 
Lydian and, further, that ‘EBRD has monitored the company’s compliance with the 
conditions of the subscription agreement(s) and is satisfied that the company is 
meeting EBRD’s requirements for all current exploration activities.’17   

 
13. EBRD Management emphasises the distinction between the current exploration and 

project preparation activities and the proposed future mining operations by explaining 
that, ‘[w]ith regard to EBRD’s investment and Lydian’s activities to date the “project 
affected zone” referred to in the complaint letter is only subject to reversible, limited 
and localised impacts arising from the exploration activities.’18  Management further 
contends that 

‘The request by the complainant to extend the “project affected zone” to the 
entire territory of Armenia for exploration activities would be inappropriate 
and inconsistent with the policies of the EBRD to adopt this request for such a 

                                                           
12 Complaint No. 2014/03, at 1. 
13 Ibid. 
14 On the objectives and essential elements of the relevant and applicable EBRD environmental and social 
appraisal requirements, see PR 1.2-1.5.  
15 Complaint No. 2014/03, at 1. 
16 Management Response, 25 September, at 3. 
17 Ibid. 
18 Ibid. 
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project.  EBRD Environmental and Social Policy and Performance 
Requirements relate to environmental and social issues that could be affected 
by the EBRD financed activity.’19    

Management points out that the Project was Categorised “B” for the purposes of 
environmental and social appraisal, primarily because the activities being undertaken 
‘are related to exploration activities, rather than mine development.’20  

 
14. Management argues that ‘EBRD has not provided funding to the Amulsar mine 

development project’ and points out that an environmental and social impact 
assessment process is ongoing in respect of a current proposal for such a mining 
project: 

‘The technical issues from the proposed future mine development and 
operation will be dealt with, in due course, during the current ongoing 
environmental and social impact assessment process, and stakeholders will 
have opportunities to raise concerns and have their questions answered.’21      

 
15. Regarding public participation, Bank Management contends that it has been in regular 

correspondence with various Project stakeholders and, more generally, that it is a 
requirement of PR 1 and PR 10 of the 2008 ESP ‘that all EBRD clients adhere to the 
principles of the Aarhus Convention relating to the public participation in decisions 
on specific activities which may have a significant effect on the environment’.22   

 
Position of the Client 
 

16. In response to the Lydian No. 1 Complaint, Lydian International points out that the 
company, along with its subsidiary in Armenia, Geoteam CSJC, is committed to 
operating in accordance with international best practice.  More specifically, it explains 
that it implements, through a number of its corporate policies, all of the requirements 
set out under the International Finance Corporation (IFC) Performance Standards and 
the EBRD Performance Requirements.23        

 
17. In addition, Lydian International explains that the company commenced community 

engagement alongside early exploration activities in 2006 and, further, that such 
community engagement became formalised in 2010 with the development of the 
company’s Stakeholder Engagement Plan (SEP) and the initiation of monthly 
Community Liaison Committee (CLC) meetings.24  The Client’s Response also 
details a long list of community engagement meetings and public events held since 
2007.25 

                                                           
19 Ibid. 
20 Ibid., at 1. 
21Ibid., at 3.  
22 Ibid., at 3. 
23 Lydian International Response, 19 June 2014, at 1. 
24 Ibid. 
25 Ibid., at 8-16  
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18. Lydian International also provides a detailed response to each of the allegations of 

substantive non-compliance contained in the Lydian No. 1 Complaint, including those 
concerning the adequacy of environmental appraisal, the risk of lead and cadmium 
contamination, the risk of water contamination, the risk of elevated radon 
concentrations, risks to endangered and protected species of flora and fauna, and 
economic risks to the resort of Jermuk.26    
 

 
V DETERMINATION OF ELIGIBILITY 

Determination of Eligibility for a Problem-solving Initiative 

19. Although the Lydian No. 1 Complaint does not provide an explicit indication of 
which PCM function the Complainants are seeking to avail of, it seems quite clear to 
the Eligibility Assessors that they are requesting a Compliance Review alone.27  For 
example, the Complaint expressly alludes to ‘gross violations of rights of citizens to 
health and healthy environment’ and to ‘violations of the following standards of social 
and environmental responsibility, declared by EBRD’,28 while taking the view that 
‘it’s necessary to conduct an audit and to assess the risks laid down in our complaint 
whether the EBRD actions are compliant to its own standards’.29  Similarly, the 
Lydian No. 2 Complaint raises the Complainants’ concerns that the [proposed mining] 
Project fails to meet ‘international standards’ and that the Client has ‘misled the 
villagers of Gndevaz’, while demanding that the Bank ‘should investigate this 
disastrous and senseless project’.30 
  

20. Even if either Complaint was requesting a Problem-solving Initiative, each would not 
meet the clear requirement set out in PCM RP 18(b)(i) that it must ‘relate to a Project 
where … the Bank has provided … a clear indication that it is interested in financing 
the Project’.  The gold mining activities with which each Complaint is concerned do 
not form part of the current, approved Bank Project, i.e. EBRD’s equity investment in 
Lydian International.  While gold mining operations have been proposed, the Bank 
has not yet provided any such indication of interest in respect of financing of the 
proposed gold mining activities.   
 

21. In addition, though the Lydian No. 1 Complaint would meet the specific requirements 
set out under PCM RP 18(a) and 18(c) for eligibility for a Problem-solving Initiative, 
and though the Complainants have taken the trouble to ‘describe the good faith efforts 
the Complainant has taken to address the issues in the Complaint’,31 as required under 

                                                           
26 Ibid., at 2-8. 
27 Pursuant to PCM RP 20(a). 
28Complaint No. 2014/02, at 2.   
29 Ibid., at 6 (emphasis added). 
30 Complaint No. 2014/03, at 1 (emphasis added). 
31 Complaint No. 2014/02, at 4-5. 
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PCM RPs 18(d) and 22, it would appear to not meet the critical factor identified in 
PCM RP 21(a) as relevant in determining eligibility for Problem-solving.  PCM RP 
21(a) requires the Eligibility Assessors to consider ‘whether a Problem-solving 
Initiative may assist in resolving the dispute, or is likely to have a positive result’.32  
However, in setting out the Complainants’ implacable opposition to the proposed 
mining Project, the Complaint itself strongly suggests that dialogue is unlikely to 
resolve the differences arising between the Parties.  It states that the Complainants 
‘think that negotiations about improving project design or risk minimization or 
promotion of social programs in the frames of Amulsar project have no sense’.33  
 

Therefore, the Eligibility Assessors find both Complaints ineligible for a Problem-
solving Initiative.   

Determination of Eligibility for a Compliance Review 

PCM RP 19 

22. In setting out the essential criteria for eligibility for a Compliance Review, PCM RP 
19 provides that ‘the Complaint must: 
a. relate to a Project that has either been approved for financing by the Board or by 

the Bank committee which has been delegated authority to give final approval to 
the Bank financing of such Project; and 

b. describe the harm caused, or likely to be caused, by the Project.’ 
 

23. It is quite clear that both Complaints set out the harm caused, or likely to be caused, 
pursuant to PCM RP 19(b).34  However, it is important to note that all the harm 
described therein relates to the potential impacts of the proposed gold mining 
activities, rather than the current exploration and project preparation activities to 
which EBRD funding is restricted.35  
 

24. In addition, for the purposes of the 2008 ESP, 
‘the term “project” refers to the business activity for which EBRD financing is 
sought by the client regardless of the type of EBRD operation. EBRD 
operations (that is to say, the act of providing financing) comprise a range of 
different types of financing for proposed projects, such as project 

                                                           
32 The PCM RPs elsewhere define a “problem-solving Initiative as 

‘The process carried out to assist in the resolution of the issues underlying an eligible Complaint, 
including mediation, conciliation, dialogue facilitation, or independent fact-finding.’ 

33 Complaint No. 2014/02, at 5. 
34 See Complaint No. 2014/02, at 2-4, regarding, inter alia, violations of constitutional and legislative provisions 
of national law, risks to water and soil, possible radon concentration and uranium contamination, risks to species 
of flora and fauna, risks to the resort of Jermuk, and risks presented by the tailings waste facility.  See also 
Complaint No. 2014/03, at 1, regarding risks presented by the tailings waste facility, including risks of cyanide 
contamination and risks to the safety of workers and the local population.     
35 See below. 
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finance/limited recourse finance, corporate finance, working capital, quasi-
equity, equity, or grants.’36 (Emphasis added). 

Therefore, it follows that the business activities of a company in which the Bank has 
taken an equity stake can comprise a “Project” for the purposes of PCM RP 19(a).  It 
is less clear, however, that either Complaint relates to activities that form part of a 
Project that has been approved for financing, pursuant to PCM RP 19(a). 

25. As noted above, both Complaints are chiefly concerned with the potential 
environmental and social impacts of the proposed opencast gold mine at Amulsar.  
Therefore, key questions for the purposes of determining eligibility concern whether 
opencast gold mining at Amulsar has been approved by the Bank or, alternatively, 
whether the potential impacts of gold mining activities should have been considered 
within the environmental and social appraisal conducted in respect of the exploration 
and project preparation activities that have been approved. 
 

26. Regarding the former question, it is important to note that EBRD is reviewing the 
draft Environmental and Social Impact Assessment (ESIA) required under the 
investment in Lydian for any proposed   Category “A” Project.37    Therefore, it 
appears that the proposed gold mining Project at Amulsar could not be regarded, per 
se, as a Project that has been approved for financing for the purposes of PCM RP 
19(a), but rather that the EBRD is reviewing the documentation in its role as a 
shareholder of Lydian. 
 

27. In addition, Paragraph 17 of the 2008 ESP explains that a ‘“project” refers to the 
business activity for which EBRD financing is sought by the client’ and the 
consecutive subscription agreements and ancillary contractual arrangements 
concluded between Lydian International and EBRD make it quite clear that EBRD 
funds may only be used for exploration and project preparation activities, rather than 
for gold mining activities per se.  For example, a 2012 letter from Lydian 
International to EBRD concerning new equity investment worth CAD$3,634,514 
made by EBRD under the 2009 subscription agreement includes a formal and solemn 
commitment by the Client to restrict the use of new EBRD funds to exploration 
activities: 

‘The Company agrees to use all funds received by it from EBRD pursuant to 
its exercise of the EBRD Pre-Emptive Rights as contemplated hereby solely 
for the Armenian Project and exclusively for the purposes of exploration work 
and studies and not for any preliminary works related to the development of 
the Amulsar mine into full production’38 (emphasis added).       

Similarly, the new subscription agreement concluded between Lydian International 
and EBRD in 2014 includes clear and imperative restrictions on the use of EBRD 
funds, providing that 

                                                           
36 2008 ESP, at 5, para. 17. 
37 Under PR 1.9 of the 2008 ESP. 
38 Pre-Emptive Rights Letter, dated 19 March 2012, para. 12. 
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‘EBRD shall be satisfied that the proceeds of the EBRD Subscription shall be 
used to fund the costs of technical studies, project related operating expenses 
and “Feasibility Study” completion in respect of the Amulsar Project through 
Geoteam CJSC or such other of the Company’s Subsidiaries specifically 
engaged in the Amulsar Project and EBRD shall have received such evidence 
as to the proposed utilisation of the proceeds of the EBRD Subscription as 
EBRD requests’39 (emphasis added).  

This position is confirmed by the Project Summary Documents developed for each 
EBRD investment in Lydian International, which only refer to ‘drilling and feasibility 
studies’40 and to the provision of funding ‘to support its [Lydian’s] continued 
exploration, pre-development and permitting work in relation to the Amulsar mine in 
Armenia’.41  Therefore, the business activity for which funds were sought by the 
Client, and thus the Project approved by the Bank, is restricted to exploration and 
project preparation work.  This strongly suggests that both present Complaints are 
“premature”, in that they relate to activities which are not included within the scope of 
the current EBRD Project.  Alternatively, they may be regarded as “premature” due to 
the fact that they relate to a proposed Project which has not yet been approved for 
financing, and consequently that they would fail the requirement of PCM RP 19(a), an 
imperative requirement for a finding of eligibility for a Compliance Review.       
 

28. The argument may be made, however, that environmental and social appraisal for any 
Project involving mineral exploration and project preparation activities for an 
opencast gold mining project should include consideration of the potential impacts of 
the actual mining activities envisaged.  At first glance, this position would appear to 
be supported by the 2008 ESP.  For example, PR 1.6 provides that 

‘Environmental and social impacts and issues will be appraised in the context 
of the project’s area of influence. This area of influence may include … 
(v) Areas and communities potentially impacted by: cumulative impacts from 
further planned development of the project … and other project-related 
developments that can realistically be expected at the time due diligence is 
undertaken.’ 

In addition, Paragraph 3 of the 2008 ESP set out the Bank’s commitment ‘to 
promoting European Union (EU) environmental standards’ including, for example, 
those enshrined in the EU EIA Directive,42 which has included a mandatory 
requirement for cumulative environmental impact assessment since 1997.  This 

                                                           
39 Subscription Agreement between Lydian International Ltd. And EBRD, 21 March 2014, Article 4.01(n).  See 
also, Article 5.01.  
40 DIF – Lydian (Amulsar Gold Mine), PSD 42182, 27 April 2012.   
41 DIF – Lydian (Amulsar Gold Mine), Amended PSD 42182, 13 August 2014. 
42 Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the 
environment (as amended).  Consolidated version available at 
http://ec.europa.eu/environment/eia/pdf/EIA_Directive_informal.pdf   

http://ec.europa.eu/environment/eia/pdf/EIA_Directive_informal.pdf
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commitment to the standards inherent to the EU EIA Directive is restated throughout 
the 2008 ESP.43  

29. However, although it might first appear that future gold mining activities would 
qualify for the purposes of PR 1.6(v) as ‘further planned development of the project’ 
or as ‘other project-related developments that can realistically be expected’, there are 
compelling practical reasons why this interpretation would be incorrect in the present 
case.  Chief among these is the fact that meaningful project appraisal of a Category A 
Project with potentially significant adverse impacts, such as an opencast mining 
operation, will necessarily involve a full, in-depth environmental and social impact 
assessment (ESIA),44 which could not be carried out in advance of completion of 
relevant exploration and project preparation activities.  An adequate ESIA could only 
be carried out once there exists a considerable degree of understanding of the location 
of the minerals, and thus of the mining operations and facilities, of the mining and 
related techniques to be employed, and of the mitigation measures required. The 
exploration and project preparation activities are intended to develop such 
understanding.  An ESIA carried out in respect of the exploration and project 
preparation activities, which purported to also consider the potential environmental 
and social impacts of any subsequent mining operations, would be based on 
incomplete and speculative information and would, by definition, be inadequate.     
 

30. It should also be noted that the requirement for cumulative assessment is necessarily 
bounded by limitations of “proportionality” and “reasonableness”.45  Due to the 
practical impossibility of such a task, it would seem to impose a disproportionate 
burden on the Client, and ultimately the Bank, to ensure comprehensive consideration 
of all the potential impacts associated with a fully operational gold mine at the, much 
earlier, exploration and project preparation stage.  Also, it would seem to be quite 
unreasonable to allow these Complaints to proceed to Compliance Review while the 
rigorous environmental and social impact assessment (ESIA) process, which the 
proposed gold mining operation must undergo as a Category “A” Project, is 
continuing.  Of course, such a finding of disproportionality and/or unreasonableness 
as regards the requirements of cumulative assessment arises from the quite particular 
facts of the present case and in many  cases project appraisal should consider all 

                                                           
43 For example, in PR 1.9, regarding the format of EIA/SIA reports to be made available by EBRD in respect of 
Category “A” Projects, and in PR 6.2, regarding the aims of the Bank’s policy on biodiversity conservation and 
sustainable management of living natural resources.  
44 According to the 2008 ESP, para. 9, such a Project  

‘will require a comprehensive environmental and/or social impact assessment, to identify and assess 
the potential future environmental and social impacts associated with the proposed project, identify 
potential improvement opportunities, and recommend any measures needed to avoid, or where 
avoidance is not possible, minimise and mitigate adverse impacts.’  

45 Regarding the PCM’s application of the general requirements of reasonableness and proportionality, see 
further Eligibility Assessment Report for Complaint No. 2011/06: Ombla HPP, at 23-24, available at 
http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/pcm-register.html and 
Compliance Review Report for Complaint No. 2011/06: Ombla HPP, at para. 30, available at 
http://www.ebrd.com/downloads/integrity/Ombla_CRR.pdf  

http://www.ebrd.com/work-with-us/project-finance/project-complaint-mechanism/pcm-register.html
http://www.ebrd.com/downloads/integrity/Ombla_CRR.pdf
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activities which could be counted as ‘further planned development of the project’ or 
as ‘other project-related developments that can realistically be expected’.        
 

31. In addition, a very strict interpretation of the requirement under PR 1.6(v) to consider 
such cumulative impacts at the, much earlier, exploration and project preparation 
stage would inevitably militate against approval of Projects such as the present 
ongoing support to Lydian International’s project preparation activities, which is 
intended to ensure the best possible environmental and social outcomes in relation to 
possible gold mining activities.  In this regard, it is interesting to note that, in setting 
out the Bank’s commitment to ensuring the environmental sustainability and 
regulatory compliance of the Projects it finances, Paragraph 3 of the 2008 ESP states 
that: 

‘The Bank’s role is: (i) to review the client’s assessment; (ii) to assist clients 
in developing appropriate and efficient measures to avoid or, where this is not 
possible, minimize, mitigate or offset, or compensate for adverse social and 
environmental impacts consistent with the PRs; (iii) to help identify 
opportunities for additional environmental or social benefits; and (iv) to 
monitor the projects’ compliance with its environmental and social covenants 
as long as the Bank maintains a financial interest in the project.’ (Emphasis 
added).46       

Project preparation work undertaken under the auspices of the present Project can do 
much to assist the Bank in fulfilling this role.    

32. It should be stressed, however, that the present two Complaints may only be regarded 
as “premature” due to the fact that they fail to satisfy the mandatory requirement for 
eligibility set out under PCM RP 19(a).  It follows, therefore it is possible, that similar 
Complaints could be found to be eligible, for either a Compliance Review or a 
Problem-solving Initiative, if and when the proposed gold mining Project at Amulsar 
has undergone the ESIA required under PR1.9 of EBRD’s 2008 ESP and has been 
approved for funding by the Bank.   

PCM RP 20 

33. As regards the somewhat less imperative requirements for eligibility set out under 
PCM RP 20, both Complaints are lacking to a considerable extent.  As noted above, 
neither Complaint provides a clear indication of which PCM function the respective 
Complainants expect the PCM to use to address the issues raised, pursuant to PCM 
RP 20(a).  Though both Complaints strongly suggest that the Complaints are seeking 
a Compliance Review. 
 

34. In addition, neither Complaint includes ‘copies of all correspondence, notes, or other 
material related to communication with the Bank or other Relevant Parties’, as 

                                                           
46 See further, the Compliance Review Report for Complaint No. 2010/01: D1 Motorway Phase 1, para. 51, 
available at http://www.ebrd.com/downloads/integrity/Compliance_Review_Report_D1_Slovakia_FINAL.pdf  

http://www.ebrd.com/downloads/integrity/Compliance_Review_Report_D1_Slovakia_FINAL.pdf
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stipulated under PCM RP 20(c), though Lydian Complaint No. 1 does provide some 
details of the Complainants’ communications with EBRD regarding their concerns 
about the Project’s alleged non-compliance.47   
 

35. Further, neither Complaint provides clear or accurate ‘details of the Relevant EBRD 
Policy at issue in the Complaint’, pursuant to PCM RP 20(d).  While Lydian 
Complaint No. 2 does not attempt to identify any specific EBRD policy, Lydian 
Complaint No. 1 lists a broad range of Performance Requirements contained in the 
2008 ESP48 though, as noted above, it fails to elaborate in detail on the manner in 
which any of these Performance Requirements have been, or are likely to be, violated.  
In fact, the text of the Complaint appears to focus on a single ground of alleged non-
compliance, i.e. that of the adequacy of the environmental appraisal carried out in 
accordance with PR 1 of the 2008 ESP – one of the few Performance Requirement not 
expressly listed in the Complaint.   
 

36. However, both Complaints do provide ‘an indication of the outcome(s) sought as a 
result of use of the PCM process,’ further to PCM RP 20(b).  For example, Lydian 
Complaint No. 1 expects EBRD ‘to conduct an audit and to assess the risks laid down 
in our complaint’ in order to ensure ‘complete compliance’ with both the Bank’s own 
standards and those enshrined in national legislation,49 while Lydian Complaint No. 2 
expects the EBRD ‘to stop financing that criminal project’ and ‘to take into account 
our opinions and not to violate our rights’.50 
 

37. It should be noted, however, that failure to satisfy the requirements set out under PCM 
RP 20 would rarely provide grounds for disqualifying an otherwise eligible 
Complaint.  The PCM and its predecessor, the Independent Recourse Mechanism 
(IRM), have long taken a flexible approach to eligibility and have demonstrated a 
willingness to ‘make sense’ of an otherwise eligible Complaint where the 
Complainants have struggled with the relatively complex technical requirements for 
Complaint eligibility.51  At any rate, PCM RP 20 merely provides that ‘the Complaint 
should also include, if possible’ the details outlined in RP 20(a)-(d), thereby 
recognising the inherent flexibility of these requirements. 

PCM RP 23 

38. As regards the criteria to be considered in a determination of eligibility for a 
Compliance Review set out under PCM RP 23, both Complaints would appear satisfy 
the requirements set out therein.  If it had been established that the activities in 
question qualified as an approved Project for the purposes of PCM RP 19(a), the 

                                                           
47 Complaint No. 2014/02, at 5. 
48 Complaint No. 2014/02, at 2, referring to PR 3, PR 4, PR 5, PR 6, PR 7, PR 8 and PR 10. 
49 Complaint No. 2014/02, at 6. 
50 Complaint No. 2014/03, at 1. 
51 See, for example, the Eligibility Assessment Report (EAR) for Complaint 2005/02, Sakhalin II, the newly-
established IRM’s first EAR, at para. 15, available at http://www.ebrd.com/downloads/integrity/0501ear.pdf  

http://www.ebrd.com/downloads/integrity/0501ear.pdf
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actions or inactions to which the Complaints relate would have been deemed ‘the 
responsibility of the Bank’, as required under PCM RP23(a).  As both Complaints 
focus on the environmental and social appraisal of the Project required under PR 1 of 
the 2008 ESP, there can be little doubt that this would have amounted to the Bank’s 
responsibility.52   
 

39. PCM RP 23(b) requires that the alleged ground(s) of non-compliance set out in a 
Complaint should be ‘more than a minor technical violation of a Relevant EBRD 
Policy unless such violation is alleged to have caused harm’. The PCM has 
established on a number of prior occasions that alleged failures to assess and mitigate 
potentially significant environmental and/or social impacts amount to more than 
minor technical violations.53 Therefore, current Complaints satisfy requirements of 
PCM RP 23(b).  
 

40. As both Complaints concern an alleged failure to undertake adequate environmental 
and social appraisal of potential future mining activities, they do not allege ‘a failure 
by the Bank to monitor Client commitments pursuant to Relevant EBRD Policy’, as 
enumerated under PCM RP 23(c).  Thus, PCM RP 23(c) appears not to be relevant.54 

PCM RP 24 

41. Finally, there is nothing whatever to suggest that either Complaint involves any of the 
circumstances set out under PCM RP 24, which would preclude eligibility.  PCM RP 
24 provides that  

‘A Complaint will not be eligible for either a Problem-solving Initiative or a 
Compliance Review if: 

a. it was filed fraudulently or for a frivolous or malicious purpose; 
b. its primary aim is to seek competitive advantage through the disclosure of 

information or through delaying the Project; 
c. it raises allegations of fraud or relates to procurement matters …; 
d. it relates to Article 1 of the Agreement Establishing the Bank, the Portfolio Ratio 

Policy or any other specified policy as may be identified by the Board from time 
to time; 

e. it relates to the adequacy or suitability of EBRD policies; or 
f. it relates to matters in regards to which a Complaint has already been processed by 

the PCM or its predecessor …’.                         
 

42. There appears to be little doubt that each Complaint involves bona fide Complainants 
raising legitimate concerns regarding the Bank’s compliance with a Relevant EBRD 
Policy.  Though two closely related Complaints have been submitted to the 

                                                           
52 See, for example, the Eligibility Assessment Report for Complaint 2012/04: EPS Kolubara Environmental 
Improvement Project, at para. 59, available at http://www.ebrd.com/downloads/integrity/ear_kolubara_final.pdf  
53 See EAR for Complaint 2012/04: EPS Kolubara Environmental Improvement Project, ibid., at para. 60. 
54 See further EAR for Complaint 2012/04: EPS Kolubara Environmental Improvement Project, ibid., at para. 
61. 

http://www.ebrd.com/downloads/integrity/ear_kolubara_final.pdf
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Compliance Advisor Ombudsman (CAO) of the International Finance Corporation 
(IFC), one of which has been found eligible for Compliance Assessment55 and one of 
which is currently undergoing Ombudsman Assessment,56 this would not impact on 
the Eligibility Assessors findings.  The Eligibility Assessors have primarily 
considered the eligibility of each Complaint for Compliance Review and so the fact 
that ‘the subject matter of the Complaint has been dealt with by the accountability 
mechanism of any co-financing institution’ is largely irrelevant.57 

 
Therefore, the Eligibility Assessors find both Complaints ineligible for a Compliance 
Review.   
  

                                                           
55Complaint: Armenia: Lydian Intl3-01/Gndevaz & Jermuk, available at http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=221   
56 Complaint: Armenia: Lydian Intl3-02/Gndevaz, available at http://www.cao-
ombudsman.org/cases/case_detail.aspx?id=222 
57 See further PCM RP 24(f), which makes it quite clear that the handling of a Complaint by the accountability 
mechanism of a co-financing institution is only relevant to the determination of eligibility for a Problem-solving 
Initiative.  In addition, PCM RP 24(f) expressly provides that  

‘In the event that a Complaint is seeking a Compliance Review, a review by another accountability 
mechanism will not disqualify the Complaint from being processed under these rules.’  

http://www.cao-ombudsman.org/cases/case_detail.aspx?id=221
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=221
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=222
http://www.cao-ombudsman.org/cases/case_detail.aspx?id=222
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VI CONCLUSION 

43. The Eligibility Assessors have determined that neither the Lydian No. 1 nor the 
Lydian No. 2 Complaints are eligible for either a Problem-solving Initiative or a 
Compliance Review.   
 

44. Neither Complaint expressly requests a Problem-solving Initiative and the activity 
complained of does not (yet) amount to a Project in respect of which the Bank has 
indicated an interest in providing funding.  In addition, it is anyway very unlikely that 
a Problem-solving Initiative would assist in resolving the dispute concerned, or 
otherwise produce a positive result.  
 

45. Though both Complaints appear to satisfy many of the criteria set out in the PCM RPs 
for a determination of eligibility for a Compliance Review, both are fatally 
“premature”, as they relate to a potential proposal for gold mining operations at 
Amulsar, rather than activities carried out or intended under the current Project that 
have already been approved by the Bank.   
 

46. The only Project approved by the Bank is that concerning EBRD’s equity investment 
in Lydian International, use of the proceeds of which is restricted to exploration 
activities and project preparation.  The Eligibility Assessors have determined that, in 
this particular case, it would be unreasonable and disproportionate to require inclusion 
of the potential environmental and social impacts associated with the proposed gold 
mining activities within the cumulative impacts to be considered in relation to the 
existing EBRD investment in Lydian International. 
 

47. The ineligibility of both Complaints for a Compliance Review stems solely from their 
“prematurity” and so similar Complaints may be found to be eligible at a later date, if 
and when the proposed gold mining Project at Amulsar has undergone the requisite 
ESIA and has been approved for funding by the Bank.                    

 











































INITIAL RESPONSE TO POINTS RAISED IN THE COMPLAINT LETTER TO CAO 

Final version for internal review – June 19th, 2014 

 

1. Lydian International Limited (Lydian) and its affiliate Geoteam CSJC in Armenia 

(Geoteam) operate in accordance with international best practice, in particular we 

follow and implement thoroughly during our exploration and development activities 

the International Finance Corporation (IFC) Performance Standards and the 

European Bank for Reconstruction and Development (EBRD) Performance 

Requirements. Our commitment to compliance with all these requirements is 

embedded in a number of corporate policies regarding to governance, 

environmental, social, health and safety1.   

 

2. Community engagement started with early exploration in 2006.  Engagement with 

communities was ad hoc in the early years of exploration, and became formalised 

into monthly Community Liaison Committee (CLC) meetings in 2010/2011.  

Community members are regularly updated on project development and directly 

involved in environmental & social programs monitoring.  The company developed a 

Stakeholder Engagement Plan (SEP) in 2010 that summarizes detailed plans and 

activities with stakeholders. The SEP has been updated twice since 2010 and was 

most recently disclosed in early June 2014 2 . Lydian is committed to the 

establishment of sustainable relationships with its stakeholders, in particular with 

those communities surrounding its projects. The Company seeks relationships which 

demonstrate mutual respect and understanding, active partnership and long-term 

commitment. 

 

3. The communities are not just beneficiaries for us; they are partners. We believe in 

shared values and Geoteam is working with local stakeholders on community 

development projects using a partnership model. Early Corporate Social 

Responsibility (CSR) engagement and transparency has created mutual trust and 

respect that we value. 

 

1  Lydian Corporate Policies most recent versions dated May 2014 available in English and Armenian on the Geoteam 
website: http://www.geoteam.am/en/corporate-governance/policies.html 

2  Stakeholder Engagement Plan most recent version dated June 13th, 2014 available in English and Armenian on the 
Geoteam website: http://www.geoteam.am/images/2014/SEP_2014_ENG.pdf 

Annex 3: Client's Response

http://www.geoteam.am/en/corporate-governance/policies.html
http://www.geoteam.am/images/2014/SEP_2014_ENG.pdf












http://bbop.forest-trends.org/index.php
http://www.forest-trends.org/documents/files/doc_3078.pdf
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Table2: Environmental and social permitting related consultation 2007-2014 

April 2011 
Yerevan, Ministry of Energy & 

Natural resources 

Presentation on heap leach technology.  

 

December 

2010, April 

2011 

Jermuk, NGO Ecolur (for April 

meeting) 

Introduce Project and discuss concerns raised by Ecolur (dust, presence of uranium, 

etc.). 

October 2010 
Regional office of Environmental 

Inspection 
Present Geoteam and become registered.  

 

 

14. NGO Complaint: Geoteam organized a rally of employees with offensive posters 

addressed to the activists.   

 
Geoteam does not engage their employees in rallies against the public and the rally 
which is referred to was not organised or coordinated in any way by Geoteam.   Any 
member of the public has an opportunity to file a grievance with the company as 
stipulated in the Company’s grievance mechanism which is available on the Geoteam 
website.  
 

15. NGO Complaint: Members of the public from Jermuk were not allowed to enter the 

Amulsar project site.   

 
Visits to the site need to be pre-arranged with company personnel in order to comply 
with Site Health and Safety policy requirements.  Lydian would be pleased to arrange 
a site visit given advance notification.  
 

16. NGO Complaint: The Company terrorized Ecolur NGO, followed by a public 

statement by the latter.  

 
We regret that the Company’s letter to Ecolur with a demand to refute a potentially 
defamatory statement was interpreted as “terrorizing”.  This was one of the very few 
times when the Company chose to react. We respect Civil Society’s right to express 

their concerns and are always ready for an open and constructive discussion.  The 
Company welcomes any interaction with civil society, in particular environmental 
NGOs, as long as it is a constructive and professional dialogue.  
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